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  TThhee  CCoommppeettiittiivvee  PPoowweerr  CCooaalliittiioonn  ooff  NNeeww  EEnnggllaanndd,,  IInncc..  ((AACCPPCC@@))  

ssuubbmmiittss  tthhiiss  rreeppllyy  bbrriieeff  ccoonncceerrnniinngg  tthhee  RReessttrruuccttuurriinngg  SSeettttlleemmeenntt  

AAggrreeeemmeenntt  jjooiinnttllyy  ssppoonnssoorreedd  bbyy  tthhee  AAttttoorrnneeyy  GGeenneerraall,,  NNeeww  EEnnggllaanndd  

PPoowweerr  CCoommppaannyy  ((AANNEEPP@@)),,  MMaassssaacchhuusseettttss  EElleeccttrriicc  CCoommppaannyy  aanndd  

NNaannttuucckkeett  EElleeccttrriicc  CCoommppaannyy  ((ccoolllleeccttiivveellyy,,  AAMMaassss  EElleeccttrriicc@@)),,  aanndd  

sseevveerraall  ootthheerr  ppaarrttiieess,,  ffiilleedd  wwiitthh  tthhee  DDeeppaarrttmmeenntt  iinn  tthhiiss  ddoocckkeett  

oonn  OOccttoobbeerr  11,,  11999966  ((tthhee  AASSeettttlleemmeenntt  AAggrreeeemmeenntt@@)).. 

 All of the parties to this proceeding agree that the 

Settlement Agreement is an important step in restructuring the 

electric utility industry in Massachusetts.  It is also apparent 

that the Settlement Agreement enjoys broad support.  

Nevertheless, even the Agreement=s signatories agree that 

regardless of who favors the Agreement, this Department must 

exercise its responsibility to reach its own conclusions on 

whether it is consistent with Department precedent and with 

public policy.  See, for example, Attorney General=s Initial 

Brief, 5 (Dec. 17, 1996). 

 As CPC observed in its initial brief, the Settlement 

Agreement generally is in keeping with this Department=s efforts 

in D.P.U. 95-30 and 96-100, the General Laws and public policy.  

One aspect of the Agreement (apart from its proposed standards of 

conduct) nevertheless runs contrary to statute, this Department=s 

precedents and public policy:  the financing approvals that NEP 

and Mass Electric request in ' V(D)(4) and Attachment 13 to the 

Agreement.  CPC demonstrated in its initial brief that the 

evidence warrants findings by this Department that ' V(D)(4) and 

Attachment 13 are not essential to the objectives set forth in 



           
 

      

D.P.U. 95-30 and 96-100, nor are they necessary to accomplish the 

ends of the Settlement Agreement itself.  Indeed, even the 

Agreement=s principal signatories, NEP and Mass Electric, concede 

that some of the more troubling aspects of ' V(D)(4) and 

Attachment 13 are completely unnecessary:  NEP now disavows any 

intention, for example, of making unlimited borrowings against 

the amounts it will receive from the Variable Component of its 

Contract Termination Charge.  See Initial Brief of NEP and Mass 

Electric, 31 (Dec. 17, 1996). 

 No matter what NEP professes, the language of ' V(D)(4) and 

Attachment 13 is deliberately broad and sweeping.  Nowhere do 

these provisions limit the amount, means or purposes of NEP=s 

future borrowings.  The approvals also are deliberately final:  

the Division of Energy Resources (ADOER@), a signatory to the 

Agreement, states that with the approvals granted in ' V(D)(4) 

and Attachment 13, ANEP will be able to grant a security interest 

in the >then current value= of the contract termination charges@ -

- both the Fixed Component and the Variable Component -- Awithout 

having to go before the Department for further approval.@  

Initial Brief of DOER, 12 (Dec. 17, 1996) (emphasis added).  

According to NEP and Mass Electric, Athe Settlement makes every 

effort to accord finality to its terms and to the Department=s 

action in this case.@  Initial Brief of NEP and Mass Electric at 

26 (emphasis added).  Simply put, NEP and Mass Electric want a 

blank check, with no Department second thoughts. 

 Of all of the parties who participated in the Department=s 

hearings on the Settlement Agreement, only NEP/Mass Electric and 



           
 

      

DOER have addressed CPC=s criticisms in their initial briefs.  In 

their brief, NEP and Mass Electric accuse CPC of attempting to 

Arecalibrate [the] overall balance@ of the Settlement Agreement, 

merely to Aimprove the position of power suppliers beyond their 

contractual entitlements to the detriment of the secured 

creditors@ or to Alimit[] the financial flexibility of the 

Company or its ability to renegotiate [its power supply] 

contracts.@  Initial Brief of Mass Electric and NEP at 5.1  These 

views stem from the mistaken assumption that the Department=s 

only alternative to ' V(D)(4) and Attachment 13 is the creation 

of a trust mechanism, such as the one proposed by Wheelabrator 

Environmental Systems.2  While a trust is one way to cure the 

statutory and public policy objections to ' V(D)(4) and 

Attachment 13, it is not the only cure.  Other steps short of a 

trust include a limitation on NEP=s ability to pledge or assign 

variable charges, see Attachment 1 to CPC=s Initial Brief, or a 

postponement of any financing approval (and related pledges or 

assignments) until NEP presents its precise plans for divestiture 

and refinancing. 

 None of the Department=s real alternatives to ' V(D)(4) and 

Attachment 13 -- the only alternatives described in CPC=s initial 

brief -- Aimproves@ the credit position of power suppliers.  A 

postponement of any financing approval leaves all of NEP=s 

creditors -- bondholders and power suppliers alike -- in the 

positions they are today.  CPC=s alternative limit on NEP=s 
                     

11    DDOOEERR==ss  ccrriittiicciissmmss  aarree  iinn  tthhee  ssaammee  vveeiinn..    SSeeee  IInniittiiaall  BBrriieeff  ooff  DDOOEERR  aatt  1133.. 
22    SSeeee  IInniittiiaall  BBrriieeff  ooff  MMaassss  EElleeccttrriicc  aanndd  NNEEPP  aatt  3311  ((aasssseerrttiinngg  tthhaatt  CCPPCC  wwiisshheess  ttoo  ddiivveerrtt  
aacccceessss  cchhaarrggee  ffuunnddss  eeaarrmmaarrkkeedd  ffoorr  NNEEPP==ss  ppoowweerr  ssuupppplliieerrss  ttoo  AAaa  sseeppaarraattee  ffuunndd@@)).. 



           
 

      

ability to pledge or assign variable charges merely prevents NEP 

from giving away to its bondholders or refinancing lenders even 

more than the first claim on NEP=s assets that they enjoy today, 

all of the proceeds from asset divestiture, and all of the Fixed 

Component of NEP=s lucrative Contract Termination Charge.3  NEP=s 

power suppliers would not gain anything from either of CPC=s 

proposals; they merely preserve present rights. 

 NEP and Mass Electric are nevertheless correct on one point: 

 CPC=s proposals initially would limit NEP=s financial flexibility 

as it begins divestiture and moves toward its post-divestiture 

businesses.  These limits, however, are only those that M.G.L. 

c.164, '' 14 and 17A already place upon NEP=s financing 

activities.  These limits certainly would not hamstring the 

companies in later filings with this Department.  Given the 

complete absence of detail in the Settlement Agreement about  (a) 

how NEP will undertake divestiture, (b) the interim arrangements 

necessary for divestiture to proceed,4 (c) who will receive the 

proceeds from NEP=s asset sales (will it be existing bondholders, 

or will it be NEP=s sole shareholder, New England Electric 

System?), (d) NEP=s businesses following divestiture, and (e) 

                     
33    OOnn  ppaaggee  1133  ooff  iittss  iinniittiiaall  bbrriieeff,,  tthhee  DDOOEERR  oobbsseerrvveess  tthhaatt  tthhee  AA[[pp]]uubblliicc  iinntteerreesstt  ddooeess  nnoott  
rreeqquuiirree  tthhaatt  tthhee  rriigghhttss  ooff  ccrreeddiittoorrss  bbee  iimmpprroovveedd  dduurriinngg  tthhee  rreessttrruuccttuurriinngg  pprroocceessss..@@    OOnnee  ccaannnnoott  ssqquuaarree
tthhiiss  oobbsseerrvvaattiioonn  wwiitthh  tthhee  ssuubbssttaannttiiaall  aaddddiittiioonnss  tthhaatt  tthhee  SSeettttlleemmeenntt  AAggrreeeemmeenntt  wwoouulldd  mmaakkee  ttoo  tthhee  
ccoollllaatteerraall  nnooww  eennjjooyyeedd  bbyy  NNEEPP==ss  bboonnddhhoollddeerrss.. 
44    AAss  CCPPCC  ppooiinntteedd  oouutt  iinn  iittss  iinniittiiaall  bbrriieeff,,  NNEEPP  aaggrreeeedd  ttoo  aa  rreessttrruuccttuurriinngg  ppllaann  iinn  RRhhooddee  
IIssllaanndd  tthhaatt  gguuaarraanntteeeedd  ddiivveessttiittuurree  ooff  aatt  lleeaasstt  1155%%  ooff  iittss  ggeenneerraattiinngg  aasssseettss,,  wwiitthhoouutt  rraaiissiinngg  aannyy  iissssuuee
ooff  bboonnddhhoollddeerr  ccoonnsseenntt..    TThhiiss  ssuuggggeessttss  tthhaatt  ccoonnsseenntt  ddeeppeennddss  oonn  tthhee  ssttrruuccttuurree  aanndd  aammoouunntt  ooff  ddiivveessttiittuurree..
  FFuurrtthheerr,,  aass  WWhheeeellaabbrraattoorr  EEnnvviirroonnmmeennttaall  SSyysstteemmss  oobbsseerrvveedd  iinn  iittss  iinniittiiaall  bbrriieeff,,  NNEEPP  mmiigghhtt  bbee  aabbllee  ttoo  
aavvooiidd  oobbttaaiinniinngg  tthhee  ccoonnsseenntt  ooff  iittss  bboonnddhhoollddeerrss  bbyy  aaggrreeeeiinngg  ttoo  ttuurrnn  oovveerr  ttoo  tthhee  bboonnddhhoollddeerrss  tthhee  eennttiirree 
pprroocceeeeddss  ooff  aa  ffaaiirr  mmaarrkkeett  ssaallee  ooff  aannyy  aasssseettss  tthhaatt  aarree  ssuubbjjeecctt  ttoo  tthhee  bboonnddhhoollddeerrss==  lliieenn..    SSeeee  CCPPCC--11,,  
9999--110011.. 



           
 

      

NEP=s financing needs following divestiture, it is entirely 

proper for this Department to continue, for the present, its 

existing oversight over NEP=s financial activities.  Anything 

less would be an abdication of this Department=s responsibilities 

under '' 14 and 17A. 

CONCLUSION 

 NEP and Mass Electric=s request for approval of ' V(D)(4) 

and Attachment 13 of the Settlement Agreement should be rejected 

under c.164, '' 14 and 17A as premature and not supported by the 

record.  This Department should reject these portions of the 

Settlement Agreement, while giving NEP and Mass Electric 

permission to file for financing approvals if and when they are 

necessary.  Alternatively, this Department should approve the 

Offer of Settlement only if ' V(D)(4) and Attachment 13 of the 

Settlement Agreement are amended in the form set forth in 

Attachment 1 to CPC=s Initial Brief in this proceeding. 
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CCEERRTTIIFFIICCAATTEE  OOFF  SSEERRVVIICCEE  
  

  II  hheerreebbyy  cceerrttiiffyy  tthhaatt  oonn  DDeecceemmbbeerr  ____,,  11999966,,  II  ccaauusseedd  tthhee  
RReeppllyy  BBrriieeff  ooff  tthhee  CCoommppeettiittiivvee  PPoowweerr  CCooaalliittiioonn  ooff  NNeeww  EEnnggllaanndd,,  
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  __________________________________________________________________  
          MMiicchhaaeell  DD..  VVhhaayy  
00227711112200..0011 


